May 31, 2017
SENT VIA E-MAIL
Members of the City Council
City of Rapid City
300 Sixth Street
Rapid City, SD 57701
RE:

Agenda Item 17TI001. Revision #2 to Project Plan for TID #54

Ladies and Gentlemen:
I am writing you on behalf of, and as legal counsel for, DTH, LLC. Doyle D. Estes the
involved representative of DTH, LLC. DTH, LLC, is the Developer for Tax Increment District #54.
As described in the application to revise the project plan, Tax Increment District #54
constructed the Northridge water infrastructure – booster station, water reservoir and access
road, plus the Vicki Powers Park and an extension of a looped water main in Bunker Avenue.
TID #54 was originally approved and established by the City Council in September of 2005. The
original Project Plan included cost estimates for Capital Costs in the amount of $2,650,000.00
and interest costs of $2,456,45667 for total expenditures of $5,106,456.67.
As originally conceptualized, TID #54 included $750,000.00 for the drilling and equipping
of a new water well. In 2008 a revised Project Plan was approved by the City to remove the
water well from the Project Plan and to include a substantial water reservoir, i.e., the water
tower had not been part of the original plan. Besides reallocating costs originally projected for
the water well to costs for the water reservoir the first revision to the Project Plan for TID #54
also reallocated approximately ten percent (10%) of the capital improvement costs for each
stage of the work for the improvements for TID #54 to professional services associated each of
those phases of work.
As with every tax increment district, the original projections for costs for capital
expenditures and interest for TID #54 were made based upon estimates and financial
projections made before any contracts for construction were incurred and before the tax
increment district financing was negotiated with the lender. The revisions to the Project Plan

being here proposed by DTH, LLC, are done solely for the purpose of bringing the cost
allocations for the Project Plan into line with the actual costs that have been incurred in
constructing and paying for the project improvements for TID #54. There is no change to the
scope of the improvements being paid for through the tax increment district and the total
allowable costs to the TID have not changed.
Once the revision to the Project Plan requested by DTH, LLC, is approved by the City,
DTH, LLC, will cooperate with the City as it reviews for eligibility the third, and final, cost
certification for the actual final costs that have been incurred in constructing and paying for the
public infrastructure improvements that are part of TID #54.
One question that has been raised is with the timing of DTH, LLC, approaching the City
for a revision to the Project Plan after having previously presented the City with two cost
certifications. At the time that DTH, LLC, presented its first cost certification to the City for TID
#54, the work was complete on Phase 1 of the work on the tax increment district
improvements, which is to say that the work was completed on the construction of the Water
Main in Bunker Drive. At the time that DTH, LLC, presented its second cost certification to the
City for TID #54, the work was complete on what might be considered Phase 2 of the work on
the tax increment district improvements that DTH, LLC, was responsible to construct, those
costs described in the Contract for Private Development, as amended, for this tax increment
district as the “Balance of the Improvements.” Other portions of the work on the public
infrastructure improvements for TID #54, however, were not the Developer’s obligation to
construct but, rather, were the City’s obligation to construct (while being reimbursed by the
Developer for certain agreed costs). At the time DTH, LLC, presented its second cost
certification to the City for TID #54, the City had not completed its work on those portions of
the water infrastructure that the City was obligated to construct. The City was responsible, for
instance, for contracting for construction of the water storage reservoir and the water booster
station.
At the time DTH, LLC, presented its second cost certification to the City for TID #54, DTH,
LLC, could not present a final cost certification to the City because, under its agreement with
the City, DTH, LLC, as the Developer, was required to reimburse the City for the professional
services provided to the City by Dream Design International, Inc., for construction
administration during construction, by a contractor under contract with the City, of the water
booster station. At the time of the Developer’s second cost certification for TID #54 in 2012,
the City had not yet invoiced the Developer for the professional services fees for those
construction administration services during construction of the water booster station. The City
did not invoice the Developer for those construction administration services until May 1, 2014.
A copy of the City’s invoice to DTH, LLC, dated May 1, 2014 is attached.
In addition, because the City had not yet invoiced DTH, LLC, for the construction
administration services associated with construction of the water booster station, at the time
DTH, LLC, presented its second cost certification to the City, DTH, LLC, was not able to present
the City with its proposed final revisions to the Project Plan at that time. As a consequence,

when DTH, LLC, presented its second cost certification to the City it was restricted in what it
could ask for by the estimated budgets in the Project Plan for the various categories of costs.
It is perhaps also important to note that the Section 8 of the Contract for Private
Development between the City and DTH, LLC, as amended, for TID #54 has no express
provisions regarding the timeframe within which cost certifications must be presented to the
City. The City has apparently recognized this to be the case in that the City has added express
provisions regarding the time for presenting cost certifications in more recent Contracts for
Private Development for tax increment districts. The Contract for Private Development for TID
#54, however, contains no such provision.
DTH, LLC, now seeks to present its final proposed revisions to the Project Plan for TID
#54 to bring the original cost estimates for this tax increment district into line with the actual
expenditures incurred by the Developer in constructing the public infrastructure improvements
for TID #54. Once the final revisions for the Project Plan are approved, DTH, LLC, will present its
final cost certification for TID #54 to the City, seeking reimbursement from tax increment
district funds for actual, as opposed to the estimated, expenditures.
As presented to the City at this time, the revisions to the Project Plan for TID #54 does
include a reallocation of costs under the Project Plan from interest expenses, which came in
under original projections, to capital costs for project improvements and professional services
which, in sum total, came in over original projections. The total expenditures for the Project
Plan under this second proposed revision to the Project Plan, however, remain limited to the
same total amount in the prior Project Plan.
A question has been raised with regard to the propriety of reallocating interest expenses
covered in a Project Plan for payment line items for capital improvements and professional
services in that same Project Plan. DTH, LLC, has reviewed the City’s activities since 2007 with
regard to reallocation of costs for tax increment districts and has found that the City has, on no
less than nine separate occasions, approved revisions to Project Plans for tax increment districts
to revise interest or financing costs downward and to move those savings on interest into other
categories to cover increased costs for capital improvements and professional services. A
listing of those tax increment districts where the City has reallocated finance costs to costs for
construction and professional services is attached.
Three of those nine reallocations have been approved by the City Council in the past 8
months. For TID #64, Cabela’s Economic Development, the City itself was the “developer” in
which this Council approved a reallocation of savings on interest expenses to cover actual costs
for construction and professional services. DTH, LLC, seeks, by its present request for revisions
to the Project Plan for TID #54 only to be treated in the same manner that other developers for
tax increment districts, including the City itself, have been treated when seeking reallocation of
costs in Project Plans for tax increment districts from interest expenses to cover actual costs for
capital improvements and professional services, bearing in mind that DTH, LLC, is not seeking

by this present request to amend or revise the total expenditures under the Project Plan for TID
#54.
DTH, LLC, respectfully requests approval of its proposed revisions to the Project Plan for
TID #54.
Sincerely,

Scott Sumner
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June 2, 2017
SENT BY E-MAIL ONLY
City Council Members
City of Rapid City
300 Sixth Street
Rapid City, SD 57701
RE:

Agenda Item 17TI001. Revision #2 to Project Plan for TID #54

Ladies and Gentlemen:
Following the discussion by the Legal and Finance Committee members at their meeting
on May 31, 2017, the Applicant for TID #54 thought it best to present the Council with some
additional information as set forth in this letter and its attachments.
The Timing of this Application for Revision of Project Plan Has Caused No Financial Harm.
Any delay by the Developer in seeking a final reallocation and revision to the Project
Plan for TID #54 has caused no financial harm to any involved party. Not the City. Not the
City’s taxpayers. Not the involved construction contractors. Not the involved design
professionals. The public works improvements for TID #54 were all constructed in a timely
manner. The contractors and design professionals have all been paid. Incremental tax
revenues payable to the tax increment district to date have all been properly utilized and
applied to pay for the previously certified project costs for TID #54, including capital costs, costs
for professional services, and interest expenses.
The present application for a second revision to the Project Plan is presented simply to
bring the paperwork up to date so that the final, revised Project Plan for TID #54 reflects the
actual final expenditures for project costs for the design, construction, and financing of the
public works improvements that were constructed, as planned, pursuant to the Project Plan, as
revised, for this tax increment district.
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Finance Costs are “Project Costs” Just Like Capital Costs and Costs for Professional Services.
According to controlling state statutes (See SDCL § 11-9-15), “project costs” for tax
increment districts include, among other things, capital costs for the actual cost of constructing
public works and improvements, costs for professional services for engineering, and financing
costs, i.e., interest expenses, paid to lenders on debts issued to pay for the other project costs.
Financing costs, or interest expenses, are not treated in the statutes as some separate
species of project costs. Rather, financing costs are treated as being on an equal footing with
all other project costs, including capital costs and costs for professional services. In the
controlling statutes, all are treated simply as project costs. Revisions to Project Plans that do
not require an amendment to increase the total budget for project costs, such as the request
for revision to the Project Plan for TID #54 presently before this Council, are routinely granted.
There is truly nothing new or unusual presented to the Council by this Application.
This Proposed Revision to the Project Plan is the Final Revision to the Project Plan for TID #54.
The present proposed revision to the Project Plan for TID #54 simply seeks to reallocate
the original estimated project costs so that the final Project Plan for TID #54 accurately reflects
the allocation of those actual, final project costs to the various project cost categories that,
together, make up the total project costs for TID #54.
Saving Money on Interest Expenses is a Good Thing for All Concerned.
By proceeding as it did with its second (though not final) cost certification in 2012, the
Applicant (DTH, LLC) has saved the City and the City’s taxpayers money by facilitating the use of
incremental tax revenues to pay construction costs and costs for professional services sooner
rather than later, thereby reducing interest expenses as an element of overall project costs.
Everyone benefits from this approach.
At risk of repeating the obvious, the City receives incremental tax revenues from the
County Auditor as those incremental tax revenues are paid on the incremental increases in real
estate values resulting from development within the boundaries of the tax increment district.
In order for those incremental tax revenues to be effectively utilized and not frittered away on
unnecessary finance charges or interest expenses, project costs need to be certified for
payment as soon as possible. If not, interest expenses go up and amount of money from
incremental tax revenues available to pay project costs in the form of capital costs and costs for
professional services goes down. If the Developer had not done a interim cost certification in
2012, the incremental tax revenues being collected would have sat idle for years, while interest
expenses accrued to be paid from those incremental tax revenues, to everyone’s disadvantage.
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Project Costs for Capital Costs and for Professional Services Are Higher Than What Had Been
Budgeted.
The effort to keep the overall project costs for TID #54 within the originally budged
amount for total project costs has been challenging. The elements of the public infrastructure
improvements to be included in the budgeted costs for TID #54 were selected by
representatives of the City of Rapid City. In 2005, at the City’s behest, the Project Plan
originally contemplated the drilling and equipping of a water well to be made a part of the
City’s water system. Then, in 2008, again at the behest of the City, the Project Plan was revised
to remove the new water well from the plan and to, instead, provide for construction of a
substantial water reservoir, i.e., the large water tower that now sits high above the area north
of Mall Drive and west of Haines Avenue. The decision to remove the water well from the plan
and to, instead, add this large water reservoir to the City’s water system was the City’s choice
and decision, not the Applicant’s.
As one might expect, this change to the Project Plan to add a large water reservoir to
the City’s water system resulted in a number of consequential changes to the design and
construction of other related components of the water delivery system and booster station.
These changes resulted in increased costs for both design and construction. If you make a
system more complex, as was done here, it is going to cost more to design and it is going to cost
more to construct.
Another primary cause of increased design costs for the roadway and water main
portion of this project arose out the City’s decision, after the design work for the roadway and
water main had already substantially completed, to change the alignment of the roadway to an
altogether new location. The original design work for the roadway and water main was started
in April of 2008 and substantially completed in the fall of 2009. Throughout the design process
during this timeframe, the design engineers at Dream Design International, Inc., were in
communication with City staff regarding the water main and roadway alignment.
Then, in December of 2009, after the design work for the water main and roadway had
been completed by Dream Design, the City requested that the design engineers change the
alignment of the roadway to go up and along the top of the ridge to the north of the original
planned roadway location. (The design for the water mains was also impacted because the
water mains are placed in the roadway.) This relocation of the alignment of the roadway
required a redesign not only of the roadway itself but also a redesign of the water mains
leading up the hill from the booster station to get water to the water reservoir, a redesign of
the water mains leading back down from the water reservoir the booster station and the water
distribution system that delivers water to the City’s customers, a redesign of elements of the
booster station, and, incidentally, a redesign of the drainage plan for the project. Attached for
general reference are three drawings numbered 1, 2, and 3 showing the three stages of
development of the layout for the roadway. engineering drawings pertaining to such things as
the multiple pressure zones and pressure reduction valve systems.
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DTH, LLC, has previously presented the City with a letter dated May 5, 2017 discussing
the causes of increased costs for professional services for design. That letter is already part of
the documentation included for this budget item by City staff.
Change Orders for Unsforeseen Site Conditions.
Then, during construction of the roadway leading to the water tower and the placement
of the water mains within that roadway, the construction contractor encountered significant
quantities of subsurface rock that had not been foreseen. As an unforeseen site condition, the
presence of this in situ rock led the construction contractor to seek a change order that was
ultimately approved as a bona fide cost increase, significantly increasing the costs for the
construction of the roadway and for the installation of the water mains leading to and from the
water reservoir.
Money Saved on Interest Expenses as a Project Cost is Available to Pay Other Project Costs.
Money saved on interest expenses as a project cost is available to pay other project
costs. If money had not been saved out of the original budget for payment of interest expenses
by getting costs certified as soon as possible and having incremental tax revenues applied
toward payment of those project costs, the Project Plan for TID #54 would likely have had to
have been amended to increase the total budget for project costs to cover the change order
arising out of the rock that was encountered during construction. Those increased costs would
then have had to have been paid out of the incremental tax revenues collected through the tax
increment district.
In order to do everything possible to keep the total project costs within the originally
established budget for TID #54, despite these increased project costs for construction and
design, the Applicant presented the City with its second cost certification in 2012 before the
final project costs were known to the Applicant. This second cost certification was never
characterized by the Applicant as its final cost certification.
The costs that were certified for payment in 2012 were all costs that had been actually
expended on allowable project costs through that date, but were limited in amount to the
estimated budgets for each category of project costs from the First Revised Project Plan. The
Applicant’s second, although not final, cost certification was not based on final project costs but
was presented based on the estimated budget amounts from the First Revised Project Plan
which budget amounts were based on cost estimates that had been made before the design
work was complete, before most of the construction contracts had been let, and before
construction on much of this project had been started, let alone completed. Even though the
final amounts for certain elements of the project costs were known in 2012, the overall final
project costs were not yet known to the Applicant at that time. For this reason, the Applicant
was not in position to make a final cost certification in 2012.
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Under the terms of the Contract for Private Development, the Applicant was required to
reimburse the City for the professional services fees for the engineer for construction
administration services that the engineer provided to the City during construction of the
Booster Station by contractors under contract to the City. In addition to this obligation to
reimburse the City for these professional services costs, the Applicant had paid the City a lump
sum of money toward construction of the booster station. Other than that, however, the
Applicant was not a party to the contracting for the construction of the booster station and
could not have known the final amount it would be required to reimburse the City for
professional services until the City had actually invoiced the Applicant for those costs.
The City did not invoice the Developer for the costs of the professional construction
administration services associated with construction of the booster station until May of 2014.
By certifying costs in 2012, rather than waiting, the Applicant was able to save project
costs in the form of interest expenses, for greater good and for the benefit of all concerned.
The amount of money thus saved on interest expenses as a project cost became available to be
reallocated within the Project Plan to pay for those other project costs, i.e., the construction
costs and design costs discussed above, that ended up costing more than had originally been
estimated and projected.
If the Applicant had not acted as it did in 2012 to certify project costs at that time and
get the then outstanding project costs paid sooner, thereby reducing the amount of interest
incurred as a project cost, it would have cost the taxpayers of Rapid City more money. If
payment of those project costs for work that had been completed in 2012 had not been
certified for payment, interest expenses would have accumulated with the like result being that
the Project Plan would ultimately have had to have been amended to increase the total amount
of the project costs to be paid through the tax incremental district with incremental tax dollars.
As things stand, however, because of the savings on interest expense as a project cost
and despite the increased project costs for design and construction, with the approval of this
Application for a second revision to the Project Plan for TID #54, when all is said and done, the
project costs for the design and construction of public improvements for this tax increment
district, together with all interest expenses, will all have been paid within the original budget
for total project costs.
The City Has Received Valuable Water System Improvements Through TID #54.
The City’s taxpayers have received exactly the benefit that the City Council bargained for
when the City Council approved Tax Increment District #54. The Applicant has done exactly
what it said that it would do. The City and its taxpayers have received a vastly improved water
system for this part of the City, with a capacity to better serve a substantial part of the existing
and future development of north-central Rapid City, far beyond the boundaries of the tax
increment district itself. It is a win-win situation, exactly what was contemplated by the State
Legislature in enacting our tax increment district statutes. While the Applicant feels that the

Sumner Law Office, P.C.
June 2, 2017

Page - 6 -

value of these water system improvements speak for themselves, attached to this letter you
will also find an Affidavit from Deb Hadcock expressing her opinion of the value of these public
improvements for the City and her support for this Application.
This is an Application for Reallocation of the Project Plan, Not an Application for an
Amendment to Change the Scope of Work or to Increase Costs.
The present proposed revision to the Project Plan does not amend the Project Plan in
any way to change the scope of the project nor does this revision seek to amend the total
amount of the project costs. This present proposal is simply a request that paperwork for the
Project Plan be revised to reallocate project costs to reflect reality. The proposed revisions to
the Project Plan do not increase total project costs but are within the existing amounts set for
the total project costs for this tax increment district of $5,106,456.72.
Incremental Taxable Values Have Substantially Increased for Property in TID #54.
Property values within the boundaries of TID #54 have increased from the original
taxable value in 2005 of approximately $547,190.00 to a taxable value of $29,573,798.00 as of
November of 2015. (Source: 2015 Tax Valuation Spreadsheet included in City Staff documents
associated with this agenda item.) Since this last valuation date, more residential lots have
been platted and sold and at least six more homes have been constructed to be placed on the
tax rolls. There remains room for yet more development with the boundaries or the tax
increment district. Present projections are that anticipated tax increment income will be
sufficient to pay the project costs, in total in just under fifteen (15) years, well within the
twenty (20) years provided for in the tax increment district statutes.
In addition, the City has benefited from the fact that the water system improvements
made possible with TIC #54 have made other substantial development in this area of Rapid City
possible for the further benefit to the tax rolls within the City.
We respectfully request approval of the Application for the Second Reallocation to the
Project Plan for TIC #54.
Sincerely,

Scott Sumner
cc: City Attorney, City Staff, and Client
Attachments

