AGREEMENT BETWEEN THE CITY OF RAPID CITY AND YASMEEN DREAM, LLC
¥OR OVERSIZE STORMWATER DRAINAGE CHANNEL IMPROVEMENTS

THIS AGREEMENT is made and entered into by and between the CITY OF RAPID CITY,
a municipal corporation, of 300 Sixth Street, Rapid City, SD 57701, hereinafter refetred to as the
“City,” and YASMEEN DREAM, LLC, a South Dakota limited Hability company, of 528 Kansas
City Street, Rapid City, SD 57701, hereinafter referred to as the “Developer.”

WHEREAS, the Developer desires to construct a regional drainage channe] as
recommended within the Unnamed Tributary Drainage Basin Design Plan to convey regional
drainage through the Developer’s Orchard Meadows project, located in Section 9, TIN, R8E, and
generally in the southeast quadrant of the intersection of Elk Vale Road and Highway 44, in Rapid
City, South Dakota,

WHEREAS, the Developer’s property is located within the City of Rapid City; and

WHEREAS, the City and the Developer agree to construct a regional stormwater drainage
channel, o convey a flow rate of regional runoff as determined by the Unnamed Tributary Drainage
Basin through the Developer’s Orchard Meadows development site,

WHEREAS, it is in the City’s interest to have the Developer construct Element #8 of the
Unnamed Tributary Drainage Basin Design Plan; and

WHEREAS, the Developer has submitted cost estimates to oversize the Stormwater
drainage channel and City staff has reviewed and concurs with the costs, and

NOW, THEREFORE, in consideration of the mutual promises, covenants and conditions
herein set forth, it is agreed by the parties as follows:

1. The recitals set forth above constitute an integral part of thig Agreement and are
incorporated hercin by this reference as if fully set forth herein as agreements of the parties,

2, The City shall reimburse the Developer a maximum of $433,805 for construction of
Unnamed Tributary Drainage Basin Element #8 oversize. This maximum dollar amount is based
upon lengths, quantities and costs provided i Fxhibit A attached hereto and incorporated herein by
this reference. If actual lengths, quantities, and costs are less than specified in Exhibit A, the
amount of reimbursement shall be adjusted accordingly. The contingency amount from Exhibit A
shall be used only for the construction line items listed in Exhibit A. The Developer shall provide
certified costs.

In addition to the reimbursement for construction, the City shall reimburse the Developer a
maximum of $28,920 for the design of Unnamed Tributary Drainage Basin Design Plan Element #8
oversize. Inno event shall total reimbursement exceed $462.726.

3. The Developer shall submit plans to the Pederal Emergency Management Agency (FEMA)
requesting a Conditional Letter of Map Revision (CLOMR). Once the CLOMR is obtained, the
Developer shall submit plans to the City for construction approval and agree to construct the
Unnamed Tributary Drainage Basin Design Plan Element #8 in accordance with approved plans.
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4, Prior to project acceptance by the City, a warranty bond, or other equivalent surety, in an
amount equivalent to ten percent (10%) of the total cost for construction of Unnamed Tributary
Drainage Basin Design Plan Element #8 project/improvement shall be provided to the City to
secure the warranty for a period of two years. The surety shall be in a form acceptable to the City
Attorney. In Lieu of the Developer providing the warranty surety, the City will accept warranty
surety from the Developer’s Contractor in favor of the City.

5. The City shall make the first payment in the amount equal to fifty percent (50%) of the total
verified reimbursable cost to the Developer within 45 calendar days of the project being completed,
tested, as-builts submitted, costs verified, Letter of Map Revision (LOMR) received and project
acceptance. Acceptance will be documented by issuance of an acceptance letter from the City, The
parties agree that due to funding constraints, the first payment shall be made no sooner than January
1,2016. The remaining fifty percent (50%) of the verified reimbursable cost shall be paid by the
City to the Developer no sooner than January 1, 2017. Payment in fult shall be made by the City to
the Developer if the conditions for the first payment are met after January 1, 2017.

6. In the event that any section(s), or provision(s) of this Agreement is declared invalid for any
reason whatsoever by any competent court, such invalidity shall not affect any other section(s) or
provision{s) of this Agreement if it can be given effect without the invalid section(s) or provision(s).

7. The patties agree. that the terms of this Agreement shall be govermed by the laws of the State
of South Dakota. In the event of any conflict of laws, the law of the State of South Dakota shall be
controlling. Any legal action arising out of or relating to this agreement shall be brought only in the
Circuit Court of Pennington County, South Dakota,

8. The parties agree that this writing constitutes the entire agreement between them and that
there aré no other oral or collateral agreements or understandings of any kind or character except
those contained herein. No modification or améndment to this Agreement shall be valid, unless
evidenced by a writing signed by the parties hereto.

STATE OF SOUTH DAKOTA )
)ss.
COUNTY OF PENNINGTON )

On this _{ gﬂday of LA -i‘ 2014, before me, the undersigned officer,
personally appeared : ) , who acknowledged him/herse!f to be the

m%ﬂ(ﬁa_immwof YASMEEN DREAM, LLC, and that as such, being duly
authoriz do-go, executed the foregoing instrtunent for the purposes therein contained by signing

the name of YASMEEN DREAM, LI1.C.
IN WITNESS WHEREOF 1 hereunto set my hand and official seal.
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